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COUNCIL BILL NO. 42. 


AN ACT 


To Amenp an Act EnsrrLep “An Acor to Reeunate Pro- 
CEEDINGS IN CIVIL Cases IN THE COURTS OF JUSTICE OF THE 
TERRITORY or IDAHO, Approvep DECEMBER 4ra, 1864, 


Be it Enacted by the Legislative Assembly of the Territory 
of Idaho, as follows: Sections 4, 18, 23, 24, 25, 27, 28, 29, 
38, 39, 40, 46, 50, 51, 52, 54, 55, 65, 67, 87, 120, 121, 122, 131, 
136, 187, 188, 189, 140, 181, 182, 186, 188, 189, 190, 191, 192, 
195, 196, 198, 199, 203, 206, 213, 214, 229, 225, 297, 235, 239, 
249, 248, 249, 256, 266, 286, 287, 297, 350, 351, 353, 359, 375, 
378, 498 are hereby amended to read as follows: | 

The following numbered Sections, of which this Act is 
amendatory, to wit: Sections 244, 245, 246, 247, 877, 379, 380, 
381, 726, 727, 728, 729, 130, 731, 732, 733 are hereby repealed, 
and all Acts and parts of Acts contravening this Act are here- 
by repealed. 


Seo. 4. Every action shall be prosecuted in the name of 
the real party in interest, except as otherwise provided in this 
Act. 


Src. 18. Actions for the following causes shall be tried in 
the County in which the subject of the action, or some part 
thereof, is situated, subject to the power of the Court to change 
the place of trial, as provided in this Act: 

1st. For the recovery, of real property, or of an estate, or 
interest therein, or for the determination, in any form, of such 
right or intere:t, and for injuries to real property. 

2d. For the partition of real property. 

3d. For the foreclosure of a mortgage of real property: 
Provided, That where such real property is situate partly in 
one County and partly in another, the plamtiff may select either 
of said Counties, and the County so selected shall be the proper 
County for the trial of any or all of such actions as are men- 
tioned in the first, second and third subdivisions of this Section. 
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Sec. 23. The Clerk shall indorse on the complaint the day, 
month and year the same is filed; and at any time within one 
year after the filing of the same, the plaintiff? may have a sum- 
mons issued. The stunmons sliall be signed by the Clerk, and 
o to the defendant, and be issued under the seal of the 

ourt. 

Sec, 24. The summons shall state the parties to the action, 
the Court in which it is brought. the County in which the 
complaint is filed, the -ause and general nature of fhe action, 
and require the defendant to appear and answer the complaint 
within the time mentioned in the next section, after the service 
of the summons, exclusive of the day of service, or that judg- 
ment by default will be taken against him, according to the 
prayer of the complaint, briefly stating the sum or money, or 
other relief demanded in the complaint; and the Clerk shall 
also indorse on the summons, the name- of the plaintiff’s At- 
torneys. 

Sec. 25. The time in which the summons shall require the 
defendant to answer the complaint, shall be as follows: 

ist. If the defendant i» served within the County in which 
the action is brought, ten days. 

2d. Ff the defendant is served out of the County, but in 
the district in which the action is brought, twenty days. 

3d. In all other cases, forty days. 


- Src. 27. In an action affecting the title to real koperty, 
the plaintiff, at the time of filing the complaint, pa: e de- 
fendant, at the time of filing his answer, when affirmative 
relief is claimed in such answer, or at any time afterwards, 
may file with the Recorder of the County in which the prop- 
erty is situated, a notice of the pendency of the action, con- 
taining the names of the parties to, and the object of the 
action, and a description of the property in that County 
affected thereby; and the defendants may also, in such notice, 
state the nature and extent of the relief claimed in the answer. 
From the time of filing, only, thall the pendency of the action 
be constructive notice to a purchaser or incumbrancer of the 
property affected thereby. 

Suc. 28. The summons shall be served by the Sheriff of 
the County where the defendant is found, or by his deputy, or 
by a person specially appointed by him, or appointed by a 
Ja udge of the Court in wich the action is brought, except as 
hereinafter provided, A copy of the complaint, certified by 
the Clerk, shall be served with thesummons. When the sum- 
mons is served by the Sheriff or his deputy, it shall be returned 
with the certificate or affidavit of the officer, of its service, and 
of the service of the copy of the complaint, to-the office of 
the Clerk from which the surhmons issued. 

When the s ons is served by any other person as before 
provided, it shall be returned to the office of the Clerk from 
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COUNCIL BILL. 
which it issued, with the affidavit of such person of its service, 
and of the service of a copy of the complaint. If there be 
more than one defendant m the action, and such defendants 
reside within the County, a copy of the complamt need be 
served on only one of the defendants. 

Sec. 29. The summons shall be served by delivering a copy 
thereof, as follows: 

First. If the suit be against a corporation, to the President 
or other head of the corporation, Secretary, Cashier or man- 
aging agent thereof. 7 

Second. If thesmt be against a foreign corporation, or a 
non-resident joint stock company, or association doing business 
within the Territory, to an Agent, Cashier or Secretary thereof. 

Third. If against a minor under the age of fourteen years, 

-to such minor personally, and alse to his father, mother, guar- 
dian; or if there be none within the Termtory, then to any 
pron having the care or control of such minor, or with whom 
he resides, or in whose service he is employed. 

Fourth. If against a person judicially declared to be of 
unsound mind, or incapable of conducting his own affairs, and 
tor whom a guardian has been appointed, to such guardian. 

Fifth. In all other cases to the defendant personally. 


Sec. 38. The only pleadings on the part of the plaintiff 
shall be the complaint or demurrer to defendant’s answer 
and the only pleadings on the part of the defendant shall be 
the demurrer or the answer. 

The demurrer or answer of the defendant and the demurrer 
of the plaintiff shall be filed with the Clerk, and a copy thereof 
served on the adverse party or lis Attorney: Provided, The 
adverse party or his Attorney live within the County where 
the action is pending. 

Src. 39. The complaint shall contain: 

1st. The title of the action, specifying the name of the 
Court and the name of the County in which the action is 
brought, and the name of the parties to the action, plaintiff 
and defendant. 

2d. A statement of the facts constituting the cause of ac 
tion, in ordinary and concise language. 

3d. A demand of the relief which plaintiff claims. If the 
recovery of money or damages be demanded, the amount 
thereof shall be stated. 

Sec. 40. The defendant may demur to the complaint within 
the time required in the summons to answer, when it appears, 
upon the face thereof, either: 

1st. That the Court has no jurisdiction of the person of the 
defendant, or the subject of the action; or 

2d. That the plaintiff has not legal capacity to sue; or 

3d. That there is another action pending between the same 
parties for the same cause; or 
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4th. That there is a defect or misjoinder of parties, plaintiff 
or defendant; or 

5th. That several causes of action have been improperly 
united; or 

6th. That the complaint does not state facts sufficient to 
constitute a cause of action; or 

th. That the complaint is ambiguons, unintelligible or 
mea 


Seo. 46. The answer of the defendant shall contain: 
‚ist. If the complaint be verified, a specific denial to each 
allegation of the complaint controverted by the defendant, or a 


denial thereof, according to his information and belief. If the 


complaint be not verified, then a general denial to each of said 
allegations; but a general denial shall only put in issue mate- 
rial and express allegations of the complaint. 

2d. A statement of any new matter or counter claim, con- 
stituting a defence, in ordinary and concise language. 


Seo. 50. When the answer contains new matter the plain- 
tiff may, within the number of days in which the detendant is 
by: the summons required to answer, said days to be computed 
from the time of the service on the plaintiff of a copy of such 
answer, demur to the same for insufficiency, stating in his de- 
murrer the grounds thereof, and he may, also, within the same 
time, demur to one or more defences set up in the answer. 
Sham and irrelevant answers and defenses; and so much of any 
answer as may be irrelevant, redundant, and immaterial, may 
be stricken out on motion, and upon such terms as the Court, 
in its discretion, may impose. 

Sec. 51. Every pleading shall be subscribed by the party, 
or his Attorney, and when the complaint is verified by affida- 
vit, the answer shall be verified also, except as provided in the 
next Section. p 

Sec. 52. The verification of the answer, required in the 
last Section, may be omitted when an admission of.the truth 
of the complaint might subject the party to prosecution for 
felony or misdemeanor. i 


Sec. 54. When the defence to an action is founded upon a 
written instrument, and a copy thereof is contained in the an- 
swer, or a copy is annexed thereto, the genuineness and due 
execution of such instrument shall be deemed admitted, unless 
the plaintiff file with the Clerk, five days previous to the com- 
mencement of the term at which the action is to be tried, an 
affidavit denying the same. 

Sec. 55. In all cases of the verification of a pleading, the 
affidavit of the party shall state that the same is true, of his 
own knowledge, except as to matters which are therein stated 
on his information or belief, and as to those matters, that he 
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believes it to be true. And where a pleading is verified, it 
ghall be by the affidavit of the party, unless he be absent trom 
the county where the Attorney resides, or from some cause 
unable to verify it, or the facts are within the knowledge of 
his Attorney, or other person verifying the same. When the 
pleading is verified by the Attorney, or any other person ex- 
cept the party, he shall set forth in the affidavit the reasons 
why it is not made by the party. When a corporation is a 
party, the verification may be made by any officer thereof; or 
when the Territory, or any_oflficer thereof in its behalf, is a 
party, the verification may be made by any person acquainted 
with the facts; except that in actions prosecuted by the Attor- 


ney General in behalf of the Territory, the pleadings need not , 


in any case be verified. E 

. Sec. 65. Every material allegation of the complaint, not 
specifically controverted by the answer shall, for the purposes 
of the action, be taken as true; the allegation of new matter 
in the answer shall, on trial, be deemed controverted by the 
adverse party. 


Seo. 67. After demurrer, and before trial of issue on de- 
murrer, either party may, within ten days, amend any pleading 
, demurred to of course, and without costs, filing the same as 
amended, and serving a copy thereof npon the adverse party, 
or his Attorney, who shall have ten days to answer or demur 
thereto, but a party shall not so amend more than once. When 
a demurrer to a complaint is overruled, and there is no answer 
filed, the Court may, upon such terms as may be just, and upon 
payment of costs, allow an answer to be filed. If a demurrer 
to the answer be overruled, the facts alleged in the answer shall 
still be considered as denied. 


Seo. 87. Within five days after the receipt of notice, the 
Sheriff or defendant may give to the plaintiff, or his Attorney, 
notice of the justification of the same, or other bail (specifying 
the place of residence and occupation of the latter), before a 
Judge of the Court, or a Probate Judge, or Clerk of the Dis- 
trict Court, at a specified time and place; the time to be not 
less than five, nor more than ten days, thereafter, except by 
consent of parties. In case other bail be given, there shall be 
a new undertaking. 


Sec. 120. The plaintiff at the time of issuing the summons, 
or at any time afterward, may have the property of the defend- 
ant attached as security for the satisfaction of any judgment 
that may be recovered, unless the defendant give security to 
pay such judgment, as hereinafter provided in the following 
cases: È 

Ist. In an action upon a contract, expressed or implied, for 
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the direct payment of money, which contract is made or is pay- 
able in this Territory, and is not secured by a mortgage, lien 
or pledge upon real or personal property; or if so secured, that 
such security has been rendered nugatory by the act of the 
defendant. 

2nd. .In an action upon a contract, express or implied, 
against a defendant not residing in this Territory. 

Szo. 121. The Clerk of the Court shall issue the writ of 
attachment, upon receiving an affidavit by, or on behalf of the 

~ plaintiff, which shall be filed showing : 

1st. That the defendant is indebted to the plaintiff (specify- 
ing the amount of such indebtedness over and above all legal 

, sef-ofls, or counter claims), upon a contract, express or implied, 
for the direct payment of money, and that such contract was 
made or is payable in this Territory, and that the payment of 

- the same has not been secured by any mortgage, lien, or pledge 
upon real or personal property. 

.” — “8nd. That the defendant is indebted to the plaintiff (speci- 
fying the amount of such indebtedness, as near as may be, over 
and above all legal set-offs, or counter claims), and that the de- 
fendant is a non-resident of the Territory. 

—~8rd. That the sum for which the attachment is asked, is an 
actual, bona fide, existing debt, due and owing from the defen- 
dant to plaintiff, and that the attachment is not sought, and 
the action is not prosecuted to hinder, delay or defraud any 
creditor, or creditors of the defendant. - 

-. Sze. 122. Before issuing the writ the Clerk shall require a 
written undertaking on the part of the plaintiff, in a sum not 
leeg than two hundred dollars, not exceeding the amount 
claimed by the plaintiff, with suficient sureties to the effect, 
that if the defendant recover judgment, the plaintiff will pay 
all costs that may be awarded to the defendant, and all dama- 
ges which he may sustain by reason of the attachment, not ex- 
ceeding the sum specified in the undertaking. 


Sec. 131. If any personal property attached be claimed by 
a third person as his property, the Sheriff may summon 4 jur 
of six men to try the validity of such claim; and such proceed- 
ings shall be had thereon, with the like effect, as in a case of a 
alaim after levy upon execution. 


Sec. 136. Whenever the defendant shall have ed in 
the action, he may, upon reasonable notice to the plaintiff, ap- 
ply to theCourt in which the action is pending, or tothe J ndge 
thereof, or to a Probate Judge, for an order to discharge the 
attachment wholly or in part, and upon the execution of the 
undertaking mentioned in the next Section, such order may be 
granted, releasing from the operation of the attachment any or 
all of the property attached, and that all of the property so 
released, and all of the proceeds of the sales thereof, be deliv- 
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ered to the defendant upon the justification of the sureties on 
the undertaking, if required by the plaintiff. 

Sec. 137. Before the granting of such order, the Court or 
Judge shall require an undertaking, executed by the defendant, 
and at least two sureties, residents and free-holders or house- 
holders in the County, to the effect, that in case plaintiff re- 
cover judgment in the action, defendant will, on demand, re- 
deliver such attached property, so released, to the proper officer, 
to be applied to the payment of the judgment, and that in de- 
fault thereof, defendantcand sureties will, on demand, pay to 

laintiff the full value of the property released. The Court or 

udge granting such release, may fix the sum for which the 
a shall be executed, and if necessary in fising such 
sum to know the value of the property released, the same may 
be appraised by three disinterested persons, to be appointed 
for ha purpose. The sureties may be required to justify be- 
fore the Court or Judge, and the property attached shall not 
be released from the attachment without their justification, if 
the same be required. 

Sec. 138. The defendant may also, any time before the 
time for answering expires, apply, on motion, upon reasonable 
notice to the plaintiff, to the Court, in which the action is 
brought, or to the Judge thereof, or to a Probate Judge, that 
the attachment be discharged, on the ground that the writ was 
improperly issued. 

Ec. 139. If the motion be made upon affidavits, on the 
part of the defendant, but not otherwise, the plaintiff may op- 
pose the same by affidavits, or other evidence. in addition to 
those on which the order of attachment was made. 

Seo. 140. If upon such application, it shall satisfactorily 
appear that the writ of attachment was improperly issued, it 
shall be discharged. 


Szo. 181. Ona judgment upon anissue of law, if the taking 
of an account be necessa1y to enable the Court to complete the 
judgment, a reference may be ordered. 

Src. 182. A reference may be ordered upon the agreement 
of the parties filed with the Clerk, or entered in the minutes: 

1st. To try any or all of the issues in an action or proceed- 
ing, whether of fact or of law, and to report a judgment 
thereon. 

2d. To ascertain a fact necessary to enable the Court to 
proceed and determine the case. a 


Sec. 186. A reference may be ordered to any person or 
persons, not exceeding three, agreed upon by the parties. If 
the parties do not agree, the Court or Judge shall appoint one 
or more referees, not exceeding three, who reside in the County 
in which the action or proceeding is triable, and against whom 
there is no legal objection. ng 
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Sec. 188. Either party may object to the appointment of 


< — any person as referee, on one or more of the following grounds: 


ist. A want of any of the qualifications prescribed by stat- 
ute to render a person competent as a juror. 

2d. Consanguinity or affinity, within the third degree, to 

~either party. 

3d. Standing in the relation of guardian and ward, master 
and servant, employer and clerk, or principal and agent to 
either party ; or being a member of the family of either party; 

-or a partner in business with either party: or being security 
on any bond or obligation for either party. l 

4th. Having served as a juror, or been a witness on any 
trial between the same parties, for the same cause of action. 

5th. Interest on the part of such person in the event of the 
action, or in the main question involved in the action. 

6th. Having formed or expressed an unqualified opinion or 
belief as to the merits of the action. 

Tth. The existence of a state of mind in such person evinc- 
ing enmity against or bias to either party. 

Sec. 189. The objection taken to the appointment of any 
person as referee, shall be heard and disposed of by the Court. 
Affidavits may be read, and any person examined as a witness 
as to such objections. 

Sec. 190. The referees shall make their report within ten 
days after the testimony before them is closed. Their report 
upon the whole issue, shall stand as the decision of the Court; 
and upon-iiling the report with the Clerk of the Court, judg- 
ment may be entered | thereon in the same manner as if the 
action had been tried by the Court. The decision of the ref- 
erees may be excepted to, and reversed in like manner as if 
made by the Court. When the reference is to report the facts, 
the report shall have the effect of a special verdict. 

Sec. 191. An exception is an objection taken at the trial 
to a decision upon a matter of law, whether such trial be by 
jury, Court or referees, and whether the decision be made du- 
ring the formation of ajury, or in the admission of evidence, 
or in the charge to a jury, or at any other time, from the calling 
of the action for trial to the rendering of the verdict or decis- 
ion. But no exception shall be regarded on a motion for a 
new trial, or on an appeal, unless the exception be material, 
and affect the substantial rights of the parties. 

Sec. 192. The point of the exception shall be particularly 
stated, and may he delivered in writing to the Judge, or if the 
party require, it shall be written down by the Clerk. When 

elivered in writing, or written down by the Clerk, it shall be 
made conformable to the truth, or be at the time corrected, 
until it is so made conformable. When not delivered in wri- 
ting, or written down as above, it may be entered in the 
Judge’s minutes, and afterwards settled in a statement of the 
ease, as provided in this act: Provided, That if the Judge 
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shall, in any case, refuse to allow an exception in accordance 
with the facts, any party aggiieved thereby, may petition the 
Supreme Court for leave to prove the same, and shall have the 
right so to do, in such mode and manner, and according to such 
regulations as the Supreme Court may by rules impose. 


Seo, 195. A new trial is a re-examination of an issue of 
fact in the same Court, after a trial and decision by a jury, 
Court or referee. “T7 

Src. 196 The former verdict, or other decision, may be 
vacated, and a new trial granted, on the apphecation of the 
party aggrieved, for any of the following causes, materially 
affecting the substantial rights of said party: 

1st. “Irregularity in the proceedings of the Court, jury or 
adverse party, or any order of the Court, or abuse of discretion 
by which either party was prevented from having a fair trial. 

2d. Misconduct of the jury, and whenever any one or more 
of the jmors shall have been induced to assent to any general 
or special verdict, or to a finding on any question or questions 
submitted to them by the Court, by a resort to the determina- 
tion of chance, such misconduct may be proved by the affida- 
vits of any one or more of the jurors. ` 
~3d. Accident or surprise, which ordinary prudence could 
not have guarded against. 

4th. Newly discovered evidence, material for the party 
making the application, which he could not, with reasonable 
diligence, have discovered and produced at the trial. 

5th. Excessive damages, appearing to have been given under 
the influence of passion or prejudice. 

6th. Insufliciency of the evidence to justify the verdict, or 
other decision, or that it is against law. 

Tth. Error in law, occurring at the trial, and excepted to 
by the party making: the application. , 


Seo. 198. The party intending to move for a new trial, 
shall give notice of the same, as follows: 

When the action has been tried by a jury, within five days ’ 
after the rendition of the verdict; and when the action has 
been tried by the Court, or by a commissioner or referee, within 
ten days after receiving written notice of the filing of the find- 
ings of the Judge, or the report of the commissioner or referee, 
The notice shall designate generally-the grounds upon which 
the motion will be made, within five days after giving such 
notice, or within such further time, not exceeding twenty days,. 
as the Court, or Judge thereof, or Court Commissioner may by 
order grant. The said party shall prepare and file with the 
Clerk, the affidavit or statement required by the last Section. 
If no affidavit or statement be filed within five days after the 
notice, or within such further time as the parties may agree 
upon, or the Court, or Judge thereof, or Court Commissioner 
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12 NG COUNCIL BILL. 
may, by order, grant, the right to move for a new trial shall 
be deemed warved.— ? Š 

When the notice designates, as the ground upon which the 
motion will be made, the insufficiency of the evidence to justify 
the verdict, or other decision, the statement shall specify the 
particulars in which such evidence is alleged to be insufficient. 

When the notice: designates as the ground of the motion, 
errors in law occurring at the trial, and excepted to by the 
moving party, the statement shall specify the particular. errors 
upon which the party will rely.  , 

If no such specifications be made, the statement shall be 
disregarded. Thestatement shall contain so much of the evi- 
dence, or reference thereto, as may be necessary to explain the 
particular points thus specified, and no more. Such statement, 
when not agreed to by the adverse party, shall be settled by 
the Judge, upon notice. When agreed to, it shall be accompa- 
nied by the certificate of the parties, or their Attorneys, that 
the same has been agreed upon, and is correct. When settled 
by the Judge. the same shall be accompanied with his certifi- 
eate, that the same has been allowed by him, and is correet, 
On the argument,reference may also be made to the pleadings, 
‘depositions, and documentary evidence on file, and to the min- 
utes of the Court. 

If the application be made upon affidavits filed, the adverse 
party may use counter affidavits on the hearing. Any counter 
affidavits shall be filed with the Clerk one day, at least, previ- 
ous to the hearing. The affidavits and counter affidavits, or 
the statements thus used in commection with such pleadings, 
depositions, and minutes of the Court, as are read or referred 
to on the hearing, shall constitute, without further statement, 
the papers to be used on appeal from the order granting or 
refusing the new trial. 

To identify the affidavits, it shall be sufficient for the Judge 
or Clerk to indorse-them at the time, as having been read or 
referred to on the hearing. To identify any minutes of the 
Court or depositions read or referred to on the hearing, it shall 
be sufficient that the Judge designate them in his certificate, as 
having been thus read or referred to. 

Sec. 199. The application for a new trial, shall be made at 
the earliest period practicable after filing the affidavit or state- 
ment, and the Court or Judge granting or refusing a new trial, 
shall state, in writing, the grounds upon which the same is 
granted or refused.-- 


Sev. 203. In an action to recover the possession of personal 
property, Nakaraang for the plaintiff may be for the possession 
or the value thereof, in case a delivery cannot be had, and 
damages for the detention. If the property has been delivered 
to the plaintiff, and the defendant claim a return thereof, 


judgment for the defendant may be for a return of the prop- 
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erty, or the value thereot, in case a return cannot be had, and 
damages for taking and withholding the same. In an action 
on a contract or obligation in writing for the direct payment 
of money, made payable in a specitied kind of money or cur- 
rency, judgment for the plaintiff, whether the same be by de- 
fault or atter verdict, may follow the contract, or obligation, 
and be made payable in the kind of money or currency speci- 
fied therein; and in an actidh "against any person for the re- 
covery of money received by such person in a fiduciary capac- 
ity, or to the use of another, judgement for the plaintiff, Han pa 
the same is by default or after verdict, may be made payable 
in the same kind of money or currency so received by such 
person. 
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Src. 206. Immediately after entering the judgment, the 
- Clerk shall attach together, and file the folowing papers, which 

shall coustitute the judgment roll: 

ist. In case the complaint be not answered by any defend- 
ant, the summons, with the atlidavit or proof of service, and 
the complaint, with the memorandum endorsed upon the com- 
plant, that the default of the defendant, in not answering was 
ertered, and a copy of the judgment. - 

2d. In all other cases, the summons, pleadings, verdict of 
the jury or finding of the Court, and all bills of exception 
taken and filed in said action, and a copy of the judgment, and 
any orders relating to a change of the parties. 


Sec. 218. The writ of execution shall be issued in the name 
of the people of the United States in the Territory of Idaho, 
sealed with the seal of the Court and subscribed by the Clerk, 
and shall be directed to the Sheriff, and shall intelligibly refer 
to the judgment, stating the Court, the County where the judg- 
ment roll is filed, and if it be for money, the amount thereof, 
and the amount actually dae thereon, and if made payable in 
a specified kind of money or currency, as provided in Section 
two-hundred-and-three. 

The execution shall also state the kind of money or eurren 
in which the judgment is payable, and shall require the Sheri 
substantially as follows : 

“First. If it be against the property of the judgment debtor,, 
it shall require the Sheriff to satisfy the judgment, with inter- 
est, out of the personal property of such debtor; and if sufficient 
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erty: or it the judgment be a lien upon real property, then 
out of the real property belonging to him on the day when the 
enni was docketed; or if the execution be issued toa 

Jounty other than the one in which the judgment was recover- 
ed, on the day when the transcript of the docket was filed in 
the office of the Recorder of such County, stating such day or 
any fime thereafter. 
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"personal property cannot be found, then out of his real prop- 
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Second. If it be against real or personal property, in the 
hands of the personal representatives, heirs, devisees, legatees, 
tenants of real property, or trustees, it shall requirethe Sheriff 
to satisfy the judgment, with interest, out of such property. 

Third. Tf it be against the person of the judgment debtor, 
it shall require the Sheriff.to arrest such debtor and commit 
him to the jail of the County until he pays the judgment, with 
interest, or be discharged according to law. KAMA 

fourth. If it be issued on a judgment made payable in a 
specified kind of money or currency, as provided in Section 
two-hundred-and-three of this Act, it shall also require the 
Sheriff to satisfy the same in the kind of money or currency 
in which said judgmeut is made payable, and the Sheriff shall 
refuse payment in any other kind of money or currency; and 
in case of levy and sale of the property of the judgment debtor, 
he shall refuse payment from any purchaser at such sale in any 
other kind of money or currency than that specified in the 
execution. The Sheriff collecting money or currency in the 
manner required by this Act, shall pay to the plaintiff, or party 
entitled to recover the same, the same kind of money or cur- 
rency received by him. and in case of neglect or refusal so to 
do, he shall be liable on his official bond to the judgment cred- 
itor in three times the amount-ef the money so collected. 

Fifth. If it be for the delivery of the possession of real or 
personal property, it shall require the Sheriff to deliver the 
possession of the same, particularly describing it, to the party 
entitled thereto; and may, at tlie same time, require the Sheri 
to satisfy any costs, damages, rents or profits, recovered by the 
same pegnen out of the personal property of the person 
against whom it was rendered, and the value of the property 
for which the judgment was rendered to be ki a therein, 
if a delivery thereof cannot-be-had; and if sufficient personal 
property cannot be found, then out of the real property, as 
provided in the first subdivision of this Section. 

- Sec. 214. When a writ of execution is issued on a judg- 
ment recovered against two or-more persons, in an action upon 
a joint contract, in which action all the defendants were not 
served with summons, or did not appear, it shall direct the 
Sheriff to satisfy the judgment out of the joint property of all 
the defendants, and the individual property, only, of the de- 
fendants who were served or who appeared in the action. In 
other respects, the writs shall contain the directions specified 
in subdivisions one and four of the-last Section. 


Sec. 222. The following property shall be exempt from ex- 
ecution, except as herein otherwise specially.provided : 

1st. Chairs, tables, desks and books, to the value of one 
hundred dollars, belonging to the judgment debtor. : 

2d. Necessary household, table and kitchen furniture, be- 
longing to the judgment debtor, including stove, stove-pipe, 
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and stove furniture of whatsoever kind, wearing apparel, beds, 
bedding and bedsteads, and provisions actually provided for 
individual or family use, sufficient for three months. 

3d. The farming utensils or implements of husbandry of 
the judgment debtor; also two oxen or two horses, or two 
mules and their harness, two cows, one cart or wagon, and food 
for such oxen, horses, cows or mules, for three months; also all 
seed grain or vegetables actually provided, reserved or on hand 
for the purpose of planting or sowing at any time within the 
ensuing six months, not exceeding in value the sum of two 
hundred dollars; the tools and implements of a mechanic, nec- 
essary to carry on his trade; the instruments and chests of a 
surgeon, physician, surveyor and dentist, necessary to the exer- 
cise of their profession, with the professional library, and the 
law libraries of an attorney and counselor; also the wardrobe 
and books of an actor. 

5th. The tents and furniture, ee table, camp-stools, 
bed and bedding of a miner; also his rocker, shovels, spades, 
wheel-barrows, pumps and other instruments used in mini 
with provisions necessary for his support for three months. 

6th. Two oxen, two horses, or two mules, and their har- 
ness, and one cart or wagon, by the use of which a cartman, 
teamster, or other laborer, habitually earns his living, and the 
food for such oxen, horses or mules for three months; and a 
horse used by a physician in making his professional visits. 

7th. All fire engines, with carts, buckets, hose, and aparatus 
thereto appertaining, of any fire company or department 
organized under any law of this Territory. 

8th. All arms and accoutrements required by law to be 
kept. by any person. But no article mentioned in this Section 
shall be exempt from execution issued upon a judgment recov- 
ered for its price or upon a mortgage thereon. 

9th. All court houses, jails, public offices and buildings, 
lots, ground and personal property, the fixtures, furniture, 
books, papers and appurtenances belonging and pertaining to 
the court house, jail and public offices belonging to any County 
of this Territory, and all cemeteries, public squares, parks and 
places, public buildings, town halls, markets, buildings apper- 
taining to the fire departments, and the lots and grounds thereto 
belonging and appertaining, owned or held by any town or 
incorported city, or dedicated, by sueh town or city, to health, 
ornament, or public use. 


Seo. 225. If the property levied on be claimed by a third 
parn as his property, the Sheriff shall summon from his 

unty six persons, qualified as jurors, between the parties, to 
try the validity of the claim. He shall also give notice of the 
claim, and of the time of trial, to the plaintiff, who may ap- 
pear and contest the claim before the uy. The jury and the 
witnesses shall be sworn by the Sheriff, and if their verdict be 
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in favor of the claimant, the Sheriff may relinquish the levy, 
unless the judgment creditor give him a suficient indemnity 
for proceeding thereon. The fees of the jury, the Sheriff and 
the witnesses, shall be paid by the claimant, if the verdict be 
against. him; otherwise, by the plaintiff. 

On the trial the defendant and the claimant may be exam- 
ined by the plaintiff as witnesses. 


Src. 227. Before the sale of property on execution, notice 

thereof shall be given as follows : oa 

.First. In case of perishable property, by posting written 
notice of the time and place of sale, in three-public places of 
the township or city where the sale is to take place, for such 
time as may be reasonable, considering the character and con- 
dion a aeoo j maa 

cond. case of other personalproperty, by posting a 

similar notice in three public nG in the toma r city, 
where the sale is to take place, not less than five nor more 
than ten days successively. 

Third. Jn case of real property, by posting a similar notice, 
particularly describing the property, for twenty days succes- 
sively, in three public places ot the township, or city, where 
the property is situated, and also when the-property is to be 
sold, and publishing a copy thereof, once a week, for the same 


period, in some newspaper published in the County, if there 


one. 

Fourth. When the judgment under which the property is 
to be sold, is made payable in a specified kind of money or 
currency, the several notices required by this Section, shall 
state the kind of money or currency in which bids may be 
made at such sale, which shall be the same as that specified in 
the judgment. ` 

Sec. 235. Upon a sale of real property, the-purchaser shall 
be substituted to, and acquire all the right, titte, interest, and 
claim, of the judgment debtor, thereto ; and when the estate is 
less than a leasehold of two years’ unexpired term, the sale shall 
be absolute. In all other cases, the ppoperty shall be subject 
to redemption, as provided in this Chapter. The officer shall 
give to the ee a certificate of sale containing : 

First. A description of the real property gold. 

Second. The price bid for each distinct lot or parcel. 

Third. The whole price paid. 

Fourth. When subject to redemption it shall be so stated. 
And when the judgment under which the sale has been made 
is made payable in a specified kind of money or currency, the 
certificate shall also state the kind of AT N in whi 
such redemption may be made, and which shall be the same ag 
that specified in the judgment. A a eae of such certificate 
Pal goal by the officer in the office of the Recorder of 
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Sec. 239. The payments mentioned in the last two Sections, 
may be made to the purchaser or redemptioner, as the case 
may be, or for him, to the officer who made the sale. When 

~ the judgment, under which the sale has been made, is payable 
in a specified kind of money or currency, said payments shall 
be made in the same kind of money or currency, and a tender 
of the money shall be equivalent to payment. 


Seo. 242. The purchaser, from the time of the sale, until a 
redemption, and a redemptioner from the time of his redemp- 
tion until another redemption shall be entitled to receive from 
the tenant in possession, the rents of the property sold, or the 
value of the use and occupation thereof. 


Sec. 244, is hereby repealed. 

Sec. 245, is hereby repealed. 

Sec. 246, is hereby repealed. 

Seo. 247, is hereby repealed. - 

Sec. 248. When an execution against property of thejudg- 
ment debtor, or of any of several debtors in the same judgment, 
issued to the Sheriff of the County where he resides,—or if he 
does not reside in this Territory, to the Sheriff of the County 
where the judgment roll is filed,—is returned unsatisfied in 
whole or in part, the judgment creditor, at any time after such 
return is made, shall be entitled to an order from the Judge of 
the Court, or Probate Judge, requiring such judgment debtor 
to appear and answer concerning his property, before such 
Judge, or a referee appointed by him, at a time and place 
specified in the order, but no judgment debtor shall be re- 
quired to attend before a Judge, or referee, ont of the County 
in which he resides, when proceedings are taken under the 
provisions of this Chapter. 


Sec. 249. After the issuing an execution against property, 


and upon proof by affidavit of a party, or otherwise, to the 
satisfaction of the Court, or of a Fi udge thereof, or a Probate 
- Judge;that any judgment debtor has property which he un- 
justly refuses to apply towards the satisfaction of the judgment, 
such Court or Judge may, by an order, require the judgment 
debtor to appear at 'a specified time and place before such 
Judge, or a referee appointed by him, to answer concerning the 
same ; and such proceedings may thereupon be had for the ap- 
plication of the property of the judgment debtor toward the 
satisfaction of the judgment, as are provided upon the return 
of an execution. Instead of the order requiring the attendance 


of the judgment debtor, the Judge may, upon affidavit of the ' 


judgment creditor, his agent or Attorney, if it appear to him 
that there is danger of the debtor absconding, order the Sher- 
iff to arrest the debtor and bring him before such Judge. Up- 


on being brought before the Judge, he may be ordered to enter” 


into an undertaking, with suficient surety, that he will attend 
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from time to time before the Judge, or referee, as shall be 
directed, during the pendency of proceedings, and until the 
final determination thereof, and will not in the meantime dis- 
of any portion of his property, not exempt from execu- 
tion. In default of entering into such undertaking, he may be 
committed to pusa s Maa. ek 
Src. 256. There shall be but one action for the-recovery 
of any ede or the a rap of any HG secured by Hor 
or lien, upon real estate or sonal pro which 
ection shall be iy accordance with ie provinions Po ts Chap- 
ter. In such action, the Court shall have power, by its decree’ 
or judgment, to direct a sale of the inenmbered property, or 


-such part thereof, as shall be necessary; and the application 


of the proceeds of the sale to the payment of the costs, and ex- 
penses of the sale, the costs of the suit, and the amount due 
the plaintiff. If it shall appear from the Sheriff’s return that 
there is a deficiency of such proceeds, and a balance still due 
to the plaintiff, the judgment shall then be docketed for such 
balance against the defendant, or defendants, personally liable 
for the debt, and shall from the time of such docketing, be alien 
upon the real estate of the judgment debtor, and an execution 
may thereupon be issued by the Clerk of the Court in like 
manner and forra, as upon other judgments, to collect such 
balanga or deficiency from the property of the judgment 


Sec. 266. In an action for the recovery of real property, 
where the plaintiff shows a right to recover at the time the 
action was commenced, but it appears that his right has termi- 
nated during the pendency of the action, the verdict and judg- 
ment shall be according to the fact, and the plaintiff may re- 
cover damages for withholding the property. 3.3.3.3. 

Src. 286. When the party who hasa right to appeal, wishes 
a statement of the case to be annexed to the record of the 
judgment, or order, he shall, within twenty days aiter the en- 
try of such judgment, or order, prepare such statement, which 
shall state specifically the particular errors or ground upon 
which he intends to rely on the appeal, and shall contain so 
much of the evidence as may be necessary to explain the par- 
ticular errors. or grounds specified, and no more, and shall 
serve a copy thereof upon the adverse party. The respondent 
may, within five days thereafter, prepare amendments-to the 
statement, and serve a copy on the appellant. The statement 
and amendments, which may be served, shall be presented to 
the Judge who tried or heard the case, upon notice of two day» 
to the respondent, and a true statement shall thereupon be 
settled by such Jndge. If no amendments are served, the 
statements may be presented to.the Judge for settlement, 
without any notice to the respondent. i a 

Sec. 287. If the party shall omit to make a statement, - 
within the time above limited, he shall be 'deemed to have ~ 
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„waived his right thereto, and when a statement is made, and 
the parties shall omit, within the several times above limited, 
the one party to propose amendments, the other to notify an 
appearance before the Judge, they shall respectively be 
deemed, the former to have agreed to the statement as pre- 
pared, and the latter to have agreed to the amendments as 
proposed; but the Judge who heard the cause, shall, notwith- 
standing such omission or ery eae agreement, have power to 
correct any misstatement of facts, or of his rulings, which such 
statement may contain. ores 8 
` Sec. 297. If the appeal be from a judgment or order di- 
recting the payment of money, it shall not stay the execution 
of the judgment or order, unless a written undertaktng be exe- 
cuted, on the part of the appellant, by two or more sureties, 
stating their places of residence and occupation, to the effect 
that they are bound in double the sum named in the judgment 
or order, that if the judgment or order appealed from, or any 
part thereof, be affirmed, the appellant shall pay the amount 
directed to be paid by the judgment or order, or the part of 
such amount as to which the judgment or order shall be affirm- 
ed, if affirmed only in part, and all damages and costs which 
shall be awarded againat the appellant upon the appeal, when 
the judgment or order appealed from is made payable in a 
specified kind of money or currency. The undertaking required 
by this Section shall be drawn and made pane in the same 
kind of money or currency specified in such judgment, 

Sec. 350. All persons, without exception, otherwise than 
as specified in this Chapter, may be witnesses in any action or 
proceeding. Facts which have heretofore caused the exclusion 
of testimony, may still be shown, for the pur of affecting 
its credibility. No person shall be disqualified as a witness in 
any action or proceeding on aecount of his opinions on matters 
of religious belief, or by reason of his interest in the event of 
the action or proceeding as a party thereto or otherwise, but 
the party or parties thereto, and the person in whose behalf 
such action or proceeding may be brought or‘ defended, shall, 
except as hereinafter excepted, be competent and compelable 
to give evidence, either viva voce, or by deposition, or upon a 
commission, in the same manner and subject to the same rules 
of examination as any other witness, on behalf of himself or 
either or any of the parties, to the action or proceeding. 

Sro, 351. No person shall be allowed to testify, under the 
provisions of Section three-hundred-and-ifty, where the adverse 
party, or the party for whose immediate benefit the action or 
proceeding is prosecuted or defended, is the representative ofa . 
deceased person, when the facts to be proved, transpired before 
the death of such deceased person; and nothing contained in 
said Section shall affect the laws in relation to the, attestation 
of any instrument required to be attested, nor shall anything " 
contained in said Section render anv person who, in a criminal 
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proceeding, is charged with the commission of any public oft 
tense, competent or compelable to give evidence therein for-or 
against himself. sag 

Sec. 353. A husband may be a witness for or against his 
wife, and a wife may be a witness for or against her husband, 
and where husband and wife are parties to an action or pro- 
ceeding, they, or either of them, may be examined as witnesses 
in their own behalf, or in behalf of each other, or in behalf of 
any parties thereto, the same as any other witness; but this 
Section shall not apply to cases of divorce, neither shall any 
husband or wife be competent or compelable to disclose any- 
communication made to him or her, by the other, during 
marriage. 

Src. 359. When a witness does not understand and speak 
the English language, an interpreter shall be sworn to interpret 
for him. Any person, a resident of the proper County, ma 
be summoned by any Court or Judge to appear before suc 
Court or Judge to act as interpreter in any action or proceed- 
ing. Thesummons shall be served and returned in like manner 
asasubpena. Any person so summoned, shall, for a failure to 
attend at the time and place named in the summons, be deemed 
guilty of a contempt, and may be punished accordingly. — 

Sec. 375. No action to obtain a discovery under oath, in 
aid of the prosecution, or defense of another action or preceed- 
ing, shall be allowed, nor shall any examination of a party be 
had on behalf of the adverse party, except in the manner pro- 
vided by this and the foregoing Chapter. 

Src. 377 is hereby repealed. ioe 

Suc. 378. If an adverse party refuses to attend and testify 
at the trial, or to give his deposition before trial or upon com- 
mission, when required, his complaint or answer mAy be stricken 
out, and judgment be taken against him; and he may be, also, 
in the discretion of the Court, proceeded against as in otber- 
cases for a contempt. a 

Src. 379 is hereby repealed. Szc. 380 is hereby repealed. 

Sec. 381 is hereby repealed. 

The following is an Amendment to Section 498: “When. 
the debtors is in another County than that in which the writ 
of arrest was issued, he may be arrested in that County, upor 
the written direction of a Magistrate of that County, indorsed 
upon the warrant, signed by him, with his name, office, and 
dated at the County, city or town, where it is made, to the 
tollowing effect: “This warrant may be executed in the County 
of a, or as the case may be,” 

Sac. 794 is hereby repealed,  Sxc. 737 is hereby repealed. 

Ban. TH is hereby repealed. Sxc. 732 ie hereby repesled. 

Men, TAG la hereby repeal Sao, 731 is bereby repeated. 

Mew, TIE ix herein repeated, 
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